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DEAN, Special Trial Judge: This case was heard pursuant to

the provisions of section 7463 of the Internal Revenue Code in
effect at the tinme the petition was filed. Unless otherw se

i ndi cat ed, subsequent section references are to the Internal
Revenue Code in effect for the year at issue, and all Rule
references are to the Tax Court Rules of Practice and Procedure.
The decision to be entered is not reviewable by any other court,

and this opinion should not be cited as authority.
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Respondent determ ned a deficiency in petitioner's 2000
Federal income tax of $12,915, an addition to tax of $646 under
section 6651(a)(1), and an accuracy-rel ated penalty of $2,583
under section 6662(a).

The parties agree that petitioner received m scell aneous
i ncome of $45,548 fromB & D Stone Property Managenent, Inc., and
$189 in interest incone fromComunity Guaranty Savings. The
parties further agree that petitioner is entitled to deduct on
Schedul e A, Item zed Deductions, nedical expenses of $1,731.50,
taxes of $1,879.05, and interest of $1,297.63. And the parties
agree that petitioner is entitled to deduct on Schedule C, Profit
or Loss From Business, insurance of $377, taxes and |icense fees
of $128.20, repairs and mai nt enance expenses of $104.73, and
suppl i es expenses of $18, 129. 19.

The issues remaining for decision are whether petitioner is:
(1) Entitled to any deductions in excess of those agreed to by
respondent; (2) liable for the addition to tax under section
6651(a)(1); and (3) liable for the accuracy-rel ated penalty under
section 6662.

Sone of the facts have been stipulated and are so found.

The stipulation of facts and the exhibits received in evidence
are incorporated herein by reference. At the tinme the petition

was filed, petitioner resided in Plynouth, New Hanpshire.
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Backgr ound

Petitioner is self-enployed as a carpenter and buil der
primarily perform ng renovation work. During the year at isSsue,
petitioner performed services for B & D Stone Property
Managenment, Inc., located in Waterville Valley, New Hanpshire.

Petitioner is divorced and has two children. Petitioner's
former wife was granted primary physical custody of both
children, but petitioner, in the agreenent to anend the decree,
was granted the right to claimhis daughter as a dependent
begi nning with the 1999 tax year.

Petitioner attenpted to file as a tax return for 2000 a Form
1040, U.S. Individual Incone Tax Return, containing zeros on al
I ines except Iine 6 where he clained one exenption, |line 36 where
he cl aimed the standard deduction, and |ine 38 where he clained
t he amount for a personal exenption. Petitioner attached to the
forma signed docunent in which he stated that he is not liable
for incone taxes nor is he required to file a Federal incone tax
return.

Respondent notified petitioner by mail that third-party
payors had reported inconme itens that petitioner failed to
i nclude on his Form 1040. Petitioner responded by letter to
respondent’'s comuni cation, claimng that Federal inconme tax |aws

are unconstitutional.
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After the notice of deficiency was issued, the case was
assigned to respondent's Appeals Ofice for consideration. Wile
Appeal s was considering the case, petitioner submtted a Form
1040 for 2000 that listed the inconme determned in the notice of
deficiency and cl ai ned deductions on Schedules A and C. The
parties agree that petitioner was required to file a Federal
income tax return for 2000.

Di scussi on

At trial, petitioner argued that he is entitled to
addi tional deductions for: (a) A dependency exenption for his
daughter; (b) nedical expenses; (c) hone office expenses; (d)
conput er expenses; (e) business transportation expenses; and (f)
wor k cl ot hing expenses. Petitioner failed to neet the
requi renents of section 7491(a)(2), and the Court decides this
case on the basis of the preponderance of the evidence.

Deducti ons Petitioner d ained

Deducti on for Dependency Exenption

Section 151(c) allows a taxpayer to deduct an exenption
anount for each "dependent" as defined in section 152. Section
152(a) defines a dependent to include a son or daughter of the
t axpayer "over half of whose support, for the calendar year in
whi ch the taxable year of the taxpayer begins, was received from
the taxpayer (or is treated under subsection (c) or (e) as

received fromthe taxpayer)".
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In the case of a child of divorced parents, section
152(e) (1) provides that if a child receives over half of his
support from parents who are divorced under a decree of divorce
and the child is in the custody of one or both of his parents for
nore than one-half of the year, then the child will be treated as
receiving over half of his support fromthe parent having custody
for a greater portion of the calendar year. The term "custody"
is "determined by the terns of the nost recent decree of
divorce". Sec. 1.152-4(b), Incone Tax Regs. Because the divorce
decree granted petitioner's fornmer wife primary physical custody
of the children, she is considered their "custodial parent" under

section 152(e). See Cafarelli v. Comm ssioner, T.C Menp. 1994-

265.

Petitioner contends that because he was in conpliance with
the terns of the divorce decree, as nodified by the agreenent to
amend decree, he is entitled to the clained deductions. The
Court, however, need not discuss the nerits of this argunent
because petitioner, as the noncustodi al parent, did not abide by
the statutory requirenents as expl ai ned bel ow.

The requirenents of section 152(e) nust be net regardl ess of
the | anguage of the State court divorce decree. See Mller v.

Conmm ssioner, 114 T.C 184 (2000), affd. sub nom Lovejoy V.

Conmm ssi oner, 293 F. 3d 1208 (10th G r. 2002). As the

"noncust odi al parent", petitioner is allowed to claimhis
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children as dependents only if one of the three statutory
exceptions in section 152(e) is net. Under these exceptions, the
"noncust odial parent” is treated as providing over half of a
child' s support if: (1) Pursuant to section 152(e)(2), the
custodial parent signs a witten declaration that the custodi al
parent will not claimthe child as a dependent, and the
noncust odi al parent attaches the witten declaration to the
noncustodi al parent's return for the taxable year; (2) pursuant
to section 152(e)(3), there is a multiple-support agreenent
between the parties as provided in section 152(c); or (3)
pursuant to section 152(e)(4), there is a qualified pre-1985

i nstrunment providing that the noncustodial parent shall be
entitled to any deduction all owabl e under section 151 for the
child, provided that certain other requisites, not pertinent
here, are net.

There is no evidence that any of the exceptions applies to
this case. Petitioner's fornmer wife did not release her claimto
t he exenptions. For 2000, she did not sign a Form 8332, Rel ease
of Caimto Exenption for Child of Divorced or Separated Parents,
or any simlar statement substantially in the formof a Form
8332, to release to petitioner her right to clai mdeductions for
certain dependency exenptions. Petitioner did not attach a Form
8332 or anything substantially simlar to a Federal incone tax

return for 2000. See MIller v. Conm ssioner, supra.
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There is no evidence in the record that petitioner conplied
with the requirenents of section 152, and the Court hol ds that
petitioner is not entitled to a dependency exenpti on deduction
for his daughter for 2000.

Deduction for Medical Expenses

Petitioner argued at trial that he should be allowed nedi cal
expense deductions for hinself and anounts he spent for nedical
i nsurance on his children. He alleges that he incurred as a
nmedi cal expense for hinself |ess than $100 for anger nmanagenent
counseling froma person naned Dolly Powell. He testified that
he was unable to obtain any information fromher and that her
t el ephone nunber i s unpublished.

A taxpayer generally must keep records sufficient to
establish the anounts of the itens reported on his Federal incone
tax return. See sec. 6001; sec. 1.6001-1(a), (e), Incone Tax
Regs. However, in the event that a taxpayer establishes that a
deducti bl e expense has been paid but is unable to substantiate
the precise anount, the Court generally may estimte the anount
of the deductible expense, bearing heavily against the taxpayer
whose inexactitude in substantiating the anount of the expense is

of his own meking. See Cohan v. Conm ssioner, 39 F.2d 540, 543-

544 (2d G r. 1930). The Court cannot estimate a deducti bl e
expense, however, unless the taxpayer presents evidence

sufficient to provide sone basis upon which an estimate may be
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made. See Vanicek v. Comm ssioner, 85 T.C 731, 743 (1985).

Petitioner has not provided sufficient evidence upon which the
Court may allow a deduction for amounts he says were paid to
Dol ly Powell .

Under section 213, individuals are allowed to deduct the
expenses paid for the "nedical care" of the taxpayer, the
t axpayer's spouse, or a dependent, to the extent the expenses
exceed 7.5 percent of adjusted gross incone and are not
conpensated for by insurance or otherwi se. The Court has
determ ned that under section 152(e) petitioner's children do not
qualify as his dependents during the year, and he therefore is
not entitled to deduct the cost of insurance for his children
that he paid for the year.

Deduction for Hone Ofice Expense

Petitioner testified at trial that he used his dining room
as an office and his garage as a storage facility for itenms he
used in his trade or business. Petitioner submtted to Appeals a
Form 1040 for 2000 showing a tax liability that did not reflect
an amount for a home office deduction. On the attached Schedul e
C, line 30, "Expenses for business use of your hone. Attach Form
8829", no anount was listed. Petitioner did, however, attach to
the Form 1040 a Form 8829, Expenses for Business Use of Your

Hone, showi ng expenses of $4,161.41. The formindicates that
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petitioner clainms 52 percent of the area of his home was used for
busi ness.

Section 162 generally allows a deduction for ordinary and
necessary expenses incurred in carrying on a trade or business.
Under section 280A(c)(1)(A), however, business expenses relating
to use of any portion of a taxpayer's honme are not all owabl e
unl ess the taxpayer establishes that the portion of the
taxpayer's honme to which the expenses relate was used exclusively
and on a reqgular basis as the principal place of the taxpayer's

trade or busi ness. Hamacher v. Conm ssioner, 94 T.C. 348, 353

(1990). The flush | anguage foll ow ng section 280A(c) (1) (0O
provi des that the term"principal place of business" includes a
pl ace used by the taxpayer "for the adm nistrative or managenent
activities" of a trade or business. Occasional use, however, of
a portion of a taxpayer's hone for business purposes will not

satisfy the requirenents of section 280A(c). LaFavor v.

Conmi ssioner, T.C. Meno. 1998-366; Anderson v. Conm ssioner, T.C.

Meno. 1982-576.

Petitioner testified that his dining roomoffice contained a
file cabinet, construction magazi nes, a television (for watching
the Learning and Di scovery channels), a conputer, and a desk
Petitioner further testified that he was a subcontractor for
Stone Property Managenent during the entire year and had no ot her

sources of inconme. Wen asked for what purpose the office was
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used, he said it was for witing "bills", witing proposals, and
i nvestigating new techni ques. Upon further questioning he stated
that there were no proposals witten for the year and that the
office was used mainly for witing "bills" and for "personal e-
mail to send bills" rather than to mail them

Petitioner also testified that he used his garage as a
storage facility for his "business itens". He presented pictures
of the interior and exterior of his garage. The pictures of the
interior show a mxture of itens that could be used for
petitioner's trade or business or for personal purposes.

The Court finds by a preponderance of the evidence that
petitioner used his dining roomand his garage only occasionally
and not exclusively or on a regular basis as the principal place
of business for his trade or business.

Deducti ons for Busi ness Transportation Expenses
and Conput er Expenses

Where a taxpayer has established that he has incurred a
trade or business expense, failure to prove the exact anmount of
t he otherw se deductible itemmy not be fatal. Generally,
unl ess precluded by section 274, the Court nay estimate the
anount of such an expense and allow the deduction to that extent.

See Finley v. Conm ssioner, 255 F.2d 128, 133 (10th Cr. 1958),

affg. 27 T.C. 413 (1956); Cohan v. Conm ssioner, supra. Certain

busi ness deducti ons described in section 274, however, are

subject to rules of substantiation that supersede the doctrine in
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Cohan. See sec. 1.274-5T(c)(2), Tenporary Income Tax Regs., 50

Fed. Reg. 46017 (Nov. 6, 1985). Section 274(d) provides that no
deduction shall be allowed with respect to the use of any "listed
property"”, as defined in section 280F(d)(4), unless the taxpayer
substantiates certain elenents. "Listed property” includes any
property used as a neans of transportation, and any conputer or
peri pheral equi pnment. Sec. 280F(d)(4)(A(it), (iv).

For an expense described in the above category, the taxpayer
must substantiate by adequate records or sufficient evidence to
corroborate the taxpayer's own testinony: (1) The anmount of the
expenditure or use on the basis of the appropriate neasure
(mleage may be used in the case of autonobiles); (2) the tine
and place of the expenditure or use; and (3) the business purpose
of the expenditure or use.

To neet the adequate records requirenments of section 274, a
t axpayer nust maintain some formof records and docunentary
evidence that in conbination are sufficient to establish each
el enent of an expenditure or use. See sec. 1.274-5T(c)(2),
Tenporary | ncome Tax Regs., supra. A contenporaneous |og is not
requi red, but corroborative evidence to support a taxpayer's
reconstruction of the elenents of expenditure or use nust have "a
hi gh degree of probative value to elevate such statenent” to the

| evel of credibility of a contenporaneous record. Sec. 1.274-
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5T(c) (1), Tenporary Incone Tax Regs., 50 Fed. Reg. 46016 (Nov. 6,
1985).

Petitioner testified that his renodeling work required him
to "spend a lot nore tinme driving around getting specific itens
for a specific job, specialty itenms." Petitioner also testified
that his nmethod of recording his business mles was to wite down
the mleage for his truck at the beginning of the year and to
note the mleage at the end of the year.

Petitioner testified that he bought a conmputer in 1999 that
he used for both business and personal purposes in 2000.
Petitioner clains that he is entitled to deduct the part of the
cost of the conputer that he paid in 2000 as a busi ness expense.

The Court finds that petitioner has failed to neet the
adequate records requirenents of section 274 with respect to his
truck and his conputer

Deducti on of Expenses for Wrk d ot hing

Petitioner clains that he is entitled to a deduction for
"work clothing”, including winter boots, pants, underwear, and a
liner. Expenses for work clothing may be deducti bl e under section
162 if the taxpayer can establish that: (1) The clothing was
required or essential in the taxpayer's enploynent; (2) the
clothing was not suitable for general or personal wear; and (3)

the clothing was not so worn. Yeomans v. Conmm ssioner, 30 T.C

757, 767-769 (1958); Kozera v. Conm ssioner, T.C Meno. 1986-604.
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The cl ot hi ng expenses petitioner incurred were for clothes of a
type which can be worn outside of work. The articles of clothing
seem especially suited for ordinary wear in the State of New
Hanpshire. A deduction nay not be clained for the expenses
because they are nondeducti bl e personal expenses rather than
busi ness expenses, even if the clothing was in fact used

exclusively for work. Sec. 262(a); Barone v. Conmm ssioner, 85

T.C. 462, 469 (1985) ("The general rule concerning the
deductibility of work clothes under section 162(a) is that they
must be of a type specifically required as a condition of
enpl oynent and not adaptable to general usage as ordinary
clothing."), affd. w thout published opinion 807 F.2d 177 (9th
Cr. 1986). Petitioner's clothing was suitable for general or
personal wear.

Petitioner is not entitled to any deductions in excess of
those agreed to by respondent.

Addition To Tax and Penalty

Addition To Tax for Failure To Tinely File

Section 6651(a)(1l) provides for an addition to tax of 5
percent of the tax required to be shown on the return for each
month or fraction thereof for which there is a failure to file,
not to exceed 25 percent. The addition to tax for failure to file
atinely return will be inposed if a returnis not tinely filed

unl ess the taxpayer shows that the delay was due to reasonabl e
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cause and not willful neglect. See sec. 6651(a)(1).

The Conmm ssioner has the "burden of production in any court
proceeding with respect to the liability of any individual for
any" addition to tax. Sec. 7491(c). It is clear fromthe record
here that petitioner did not file a tinely tax return. His
explanation for his failure to file tinely was that he filed a
"zero" return because "I was led astray, and |learned that | was
doing the wong thing. It just took sone tine."

The Court holds that petitioner's return for the year was not
tinely filed and that petitioner has not shown that the delay was
due to reasonable cause and not willful neglect.

Accuracy-rel ated Penalty under Section 6662

The Comm ssioner has the "burden of production in any court
proceeding with respect to the liability of any individual for any
penal ty" under section 6662(a). Sec. 7491(c); Higbee v.

Comm ssioner, 116 T.C 438, 446-447 (2001). To neet this burden,

t he Conm ssioner nust cone forward with sufficient evidence
indicating that it is appropriate to inpose the penalty. Hi gbee

V. Conm ssioner, supra at 447. Once the Conm ssioner neets his

burden of production, the taxpayer nust cone forward with evidence
sufficient to persuade the Court that the Conmm ssioner's
determnation is incorrect. 1d. The taxpayer also bears the
burden of proof with regard to issues of reasonabl e cause,

substantial authority, or simlar provisions. |d. at 446.
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Section 6662(a) inposes a penalty of 20 percent of the
portion of the underpaynent which is attributable to, inter alia,
negl i gence or disregard of rules or regulations. Sec. 6662(b)(1).
Negligence is the "'lack of due care or failure to do what a
reasonabl e and ordinarily prudent person would do under the

circunstances.'” Neely v. Comm ssioner, 85 T.C 934, 947 (1985)

(quoting Marcello v. Conmm ssioner, 380 F.2d 499, 506 (5th Cr

1967)). The term "disregard” includes any carel ess, reckless, or
intentional disregard. Sec. 6662(c).

No penalty shall be inposed if it is shown that there was
reasonabl e cause for the underpaynent and the taxpayer acted in
good faith wth respect to the underpaynent. Sec. 6664(c). The
determ nati on of whether a taxpayer acted with reasonabl e cause
and in good faith is nade on a case-by-case basis, taking into
account all pertinent facts and circunstances. The nost inportant
factor is the extent of the taxpayer's effort to assess the
taxpayer's proper tax liability. "G rcunstances that may indicate
reasonabl e cause and good faith include an honest m sunderstandi ng
of fact or law that is reasonable in light of all the facts and
ci rcunst ances, including the experience, knowl edge and educati on
of the taxpayer." Sec. 1.6664-4(b)(1), Inconme Tax Regs.; see
Reynol ds v. Conmm ssioner, 296 F.3d 607, 618 (7th Gr. 2002), affg.

T.C. Meno. 2000- 20.
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Respondent has satisfied his burden of production under
section 7491(c) by establishing that petitioner received the
incone itens that he failed to report. Petitioner does not
di spute receiving the paynents and offered no reasonabl e cause for
his failure to report the itens.

The Court holds that petitioner is liable for the accuracy-
related penalty under section 6662(a).

Revi ewed and adopted as the report of the Small Tax Case

Di vi si on.

Deci sion will be entered

under Rul e 155.




